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ATTORNEY di sciplinary proceedi ng. Attorney publicly

repri manded; restitution ordered.

11 PER CURIAM Attorney Ni cholas C. G apsas appeal ed from
the referee’s recomendation that he be required to mnake
restitution to a client for the fee she paid himto represent her
in an immgration matter and for the costs she incurred in
returning to her hone country in order to apply for a visa as a
result of Attorney Gapsas’ unsuccessful attenpt to obtain a
noni mm grant status for her. Attorney Gapsas did not appeal
tinely fromthe referee’s initial report concluding that he had
engaged in professional msconduct in his handling of that

client’s matter, for which the referee recommended he be publicly
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repri manded. Accordi ngly, the issue of Attorney G apsas’
prof essional m sconduct is before us on review of the referee’s
report.

12 W determne that Attorney Grapsas’ failure to provide
the client proper representation in her legal matter warrants the
public reprimand recommended by the referee. W determ ne further
that Attorney G apsas should be required to nmake restitution as
the referee recommended. Restitution is an appropriate conponent
of the discipline we inpose on Attorney G apsas, as it was his
prof essi onal m sconduct that prevented the client from obtaining
the | egal outconme she sought while in this country and required
her to incur travel costs to pursue the matter thereafter.

13 Attorney Gapsas was admtted to practice law in
W sconsin in 1970, practices in Madison, and holds hinself out to
the public and advertises as having expertise in the area of
immgration law. In 1993 the court publicly reprimnded him for
failing to act wth reasonable diligence and pronptness in
representing a client applying for U S. citizenship, failing to
keep that client reasonably informed of the status of that
application and conply wth her reasonable requests for
information concerning it, refusing to return her unearned
retai ner when she termnated his representation, msrepresenting
to his client, to the Board of Attorneys Professional
Responsibility (Board), and to the district pr of essi onal
responsibility commttee that he had acted in the client’s

matter, and failing to respond tinely to the Board' s requests for
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information concerning the <client’s grievance. Di sciplinary

Proceedi ngs Agai nst Grapsas, 174 Ws. 2d 816, 498 N W 2d 400.

14 The referee in the instant proceeding, Attorney
Marjorie H Schuett, nmade findings of fact and concl usions of |aw
based on a partial stipulation of the parties and on evidence
presented at a disciplinary hearing. Those findings concerned
Attorney G apsas’ representation of a client who retained himin
May 1995 to petition the Immgration and Naturalization Service
(INS) for a change in her nonimmgrant visa status and for
aut horization to continue enploynent in this country.

15 The client, a citizen of Taiwan, Republic of China, was
present in this country on a student visa and was lawfully
enpl oyed at a nusic school as a piano and voice instructor during
the one-year period after conpleting her education. Her
noni mm grant visa status was to expire June 21, 1995, follow ng
which she could remain in this country an additional 60 days to
prepare for her departure, but in no event could she renmain here
after August 20, 1995. She retained Attorney G apsas to petition
INS for a change in her entry visa status from noni nm grant
student to noni nmgrant specialty occupation worker. As part of
that retainer, Attorney G apsas provided legal services to the
client’s enployer concerning whether it could continue to enploy
her after June 21, 1995. The client paid Attorney G apsas $505
for legal services and expenses in representing her and her
enpl oyer in the matter.

16 When she retained Attorney G apsas, the client asked

hi s advi ce and counsel on the question whether she could continue
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enployment with the nusic school after June 21, 1995. |In
response, Attorney G apsas advised her and the nusic school that
she could do so provided she had filed with INS by that date an
application for change of status and the application was pendi ng.

17 At the tine he gave that advice, Attorney G apsas was
aware of INS s stated position that a noni mm grant student could
not lawfully be enployed in this country during the 60-day period
all owed for preparation for departure follow ng expiration of the
one-year enploynent period after conpletion of education and that
enpl oynent during that time would render the person “out of
status” and ineligible for the status change his client sought.
Attorney Gapsas contended that there was judicial authority to
support the position that his client could |awfully be enpl oyed
in this country during the 60-day period allowed for preparation
for departure. He was aware, however, that INS had not acqui esced
in the judicial decisions on which he relied.

18 At no tinme during his representation of the client and
the nusic school did Attorney G apsas explain to either of them
that it was INS' s stated position that a person in his client’s
position could not lawfully be enployed after expiration of the
one-year enploynent period, which in his client’s case was June
21, 1995. He did not tell the client or the enployer that he
disagreed with INS s stated position on this issue until he net
with the client in April of 1996. Also, Attorney G apsas nhever
explained to either the client or the enployer that there was a
risk that the client’s continued enpl oynent could render her *out

of status” and ineligible for the status change she was seeking
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or that the nusic school could be subject to sanctions for
enpl oying an alien w thout work authorization.

19 On June 15, 1995, Attorney G apsas, on behalf of the
musi ¢ school, sent an application to the U S. Departnent of Labor
(DOL) requesting that the nmusic school be permtted to enploy his
client in the nonimmgrant status she was seeking. That filing
was a condition to the client’s petitioning INS for a change to
that nonimmgrant status. DOL returned the application to
Attorney G apsas June 19, 1995, because it |acked information
concerning the nethod by which the prevailing wage for the
client’s position had been determ ned. Attorney G apsas faxed an
anended application June 30, 1995, and he received notification
July 7, 1995, that DOL had approved the anended application.

10 On or about July 10, 1995, Attorney G apsas nuailed the
client’s petition for change of status to INS, together with a
$155 check witten on his trust account for the filing fee. At
various tinmes thereafter, he represented to the client that he
had filed the status change petition with INS by mail in June or
July 1995. When he had net with the client in June 1995, he told
her it would take nore than a nonth to get an answer from I NS on
the petition. After waiting about a nonth, the client tel ephoned
him and he told her that it would probably take a little | onger
for INS to act on her petition. Several weeks later and severa
tinmes thereafter, the client again contacted Attorney G apsas
regardi ng the status of her petition.

11 Attorney Gapsas knew that INS typically issued a

notice of receipt of a petition to change noni nmm grant status
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wthin two or three weeks after its filing, but he did not
receive a receipt from INS in respect to this client’'s status
change petition. His trust account check for the filing fee sent
with the petition never was negotiated by INS, and during the
fall of 1995 he could have checked his trust account records to
ascertain that fact. In addition, he should have been concerned
by early fall of 1995 that the petition he had attenpted to file
had not been received by INS. It was not until October 2, 1995,
that he wote to INS inquiring into the status of that petition.

12 In January 1996 the client becane increasingly worried
about her petition for status change, and when she contacted INS
directly, she learned that it had no file under her nane. Soon
thereafter, she learned that INS routinely issued receipts for
filed petitions seeking a change in entry status and asked
Attorney G apsas whether he had received a receipt confirmng his
filing of her petition. Attorney G apsas responded that he would
refile the petition.

113 At the beginning of February 1996 Attorney G apsas
wote INS inquiring into the status of his client’s petition and
on April 29, 1996 refiled the petition. On May 3, 1996, INS
received that petition and issued a receipt and file nunber. On
July 16, 1996, INS approved the nusic school’s petition to enpl oy
the client as a noninmmgrant worker but denied the client’s
status change petition for the reason that her noninmm grant
student status had expired prior to the filing of her status
change petition and, consequently, she was not eligible for a

change in status. INS also concluded that the client was
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ineligible for status change because she was “out of status” by
reason of having been enployed unlawfully by the nusic school
after June 21, 1995. Follow ng the denial of her status change
petition, the client returned to Taiwan for the sole purpose of
reapplying for a noninmm grant specialty occupation worker visa,
i ncurring approximately $1000 in travel expenses.

114 By letter of May 21, 1996, the Board infornmed Attorney
Grapsas that the client had filed a grievance concerning his
representation and asked that he provide a response within 20
days. When Attorney G apsas did not respond, the Board sent hima
second request by certified mail, but Attorney G apsas did not
respond.

115 On the basis of those facts the referee concluded as
follows. By failing to explain the matter to an extent reasonably
necessary to permt his client to nake inforned decisions
regarding the representation and failing to inform her and her
enpl oyer that there were substantial risks that the client’s
continued work for the enployer after June 21, 1995, could result
in the denial of the status change petition, as well as the
inposition of sanctions against the enployer, Attorney G apsas
violated SCR 20:1.4(b).* H's failure to act wth reasonable

diligence and pronptness in representing the client, failure to

! SCR 20:1.4 provides, in pertinent part: Commrunication

(b) A lawer shall explain a matter to the extent reasonably
necessary to permt the client to nake inforned decisions
regardi ng the representation.



No. 97-1348-D

make reasonable inquiries with INS concerning his attenpt to file
the status change petition in July 1995 and failure to refile
the petition until April 29, 1996 violated SCR 20:1.3.%2 His
failure to respond to two inquiries fromthe Board concerning the
client’s grievance violated SCR 21.03(4)2® and 22.07(3).*

116 As discipline for that professional m sconduct, the
referee recommended t hat At t or ney G apsas be publicly
repri manded. In making that recomendation, the referee noted the
simlarities between the m sconduct in this matter and sone of
the msconduct for which Attorney Gapsas previously was
repri mnded. The referee also recommended that Attorney G apsas

be required to pay the costs of this disciplinary proceeding.

2 SCR 20:1.3 provides: Diligence

A | awer shall act with reasonable diligence and pronptness
in representing a client.

3 SCR 21.03 provides, in pertinent part: CGener al
pri nci pl es.

(4) Every attorney shall cooperate with the board and the
admnistrator in the investigation, prosecution and disposition
of grievances and conplaints filed wth or by the board or
adm ni strator.

* SCR 22.07 provides, in pertinent part: Investigation.

(3) The adm nistrator or conmttee may conpel the respondent
to answer questions, furnish docunents and present any
informati on deened relevant to the investigation. Failure of the
respondent to answer questions, furnish docunents or present
relevant information is msconduct. The admnistrator or a
commttee nmay conpel any other person to produce pertinent books,
papers and docunents under SCR 22.22.
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17 Because the referee’s report did not address the issue
of restitution to the client for the fee she had paid Attorney
Grapsas and the costs she incurred in returning to her honel and
as a result of his representation, we remanded the matter to the
referee for a recommendation on the issue of restitution to the
client and, if necessary, for additional findings of fact in
respect to that issue. The referee filed a supplenental report
recommendi ng that Attorney G apsas be required to pay restitution
to the client in the anpbunt of $1505. It is from that
recommendation that Attorney G apsas took the instant appeal.

118 Attorney G apsas contended that the cause of INS s
denial of his client’s petition for a status change was not his
handling of the matter but the inability of the client’s enpl oyer
to obtain DOL approval of the |abor condition application prior
to the date his client’s one-year practical training period
expired. He asserted that the requested change of status was not
deni ed because the client continued to work after the practica
training period expired. He based his argunent on the |anguage
set forth in the INS decision that his client had been determ ned
“out of status” when the petition for status change was fil ed.

119 Contrary to Attorney G apsas’ assertions, it was not
clear from the INS decision that the client’s change of status
was the result of the expiration of her practical training period
bef ore her enployer could obtain approval of the |labor condition
application. Attorney G apsas’ reliance on the |anguage of the
I NS deci sion assunes that his client was determ ned to be “out of

status” once her practical training period expired, but that
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ignores the fact that the client was entitled to a 60-day period
followng that expiration in order to prepare for departure from
this country. Moreover, it was during that 60-day period that the
client continued to work, pursuant to the advice of Attorney
Grapsas, who was aware of the INS position that doing so was
prohibited and would render a person “out of status” and
ineligible for the status change bei ng sought.

20 Further, in the course of this disciplinary proceeding,
Attorney Gapsas admtted facts that are inconsistent wth his
argunent. He initially admtted the allegations of the Board' s
conplaint that the petition for his client’s status change was
denied by INS for two reasons: because her nonimmgrant F-1
status had expired before her petition was filed and because she
had been enpl oyed unlawful ly after the expiration of her one-year
practical training period. He later stipulated to those facts.

21 In addition, there was expert evi dence at t he
disciplinary hearing that it was the client’s continuing to work
after expiration of her F-1 noninmgrant status that caused her
petition for status change to be denied. The expert asserted that
if Attorney Grapsas had filed the status change petition prior to
the end of the 60-day period followng expiration of the
practical training period and if his client had stopped working
as of the last date of that training period, the client would
have been eligible for the change of status.

22 In respect to his argunent regarding the failure to
obtain DOL approval tinely, the Board argued that Attorney

G apsas should have obtained the necessary information from the

10
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client’s enployer before he conpleted the DOL forns he sent to
the enployer for signature. Mreover, when he received the
conpleted forms from the enployer, he should have supplied any
om ssions before sending them on to DOL.. Had he done so, the
Board contended, there was every likelihood that the client’s
petition could have been filed by the |ast day of her practica
trai ning peri od.

123 We adopt the referee’s findings of fact and concl usions
of law and determne that a public reprimand is the appropriate
discipline to inpose on Attorney Gapsas for his professiona
m sconduct established in this proceeding. Because the anmount of
financial harm the client suffered is uncontested and was the
result of Attorney Grapsas’ erroneous advice and his failure to
act pronptly and diligently in the matter, it is appropriate that
we require himto nmake restitution to his client for the fee she
paid himand for her travel costs.

124 |IT IS ORDERED that N cholas C. Gapsas is publicly
repri manded as discipline for professional m sconduct.

125 1T IS FURTHER ORDERED that within 30 days of the date
of this order, N cholas C. G apsas nmake restitution in the anmount
of $1505 to the client in the matter considered in this
pr oceedi ng.

126 1T IS FURTHER ORDERED that within 60 days of the date
of this order, Nicholas C Gapsas pay to the Board of Attorneys
Pr of essi onal Responsibility the <costs of this proceeding,
provided that if the costs are not paid within the tine specified

and absent a showing to this court of his inability to pay the

11
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costs within that time, the license of N cholas C. Gapsas to

practice law in Wsconsin shall be suspended until further order

of the court.

12






